PROPOSALS FOR AMENDMENT OF CONSUMER PROTECTION BILL
Prof Tjakie Naudé, Law Faculty, University of Stellenbosch (tn@sun.ac.za; 021-808 3184)

These submissions are based on comparative research done on unfair contract terms legislation during a fellowship at Oxford University from Feb to Nov 2006. Legislation studied includes from UK, Germany, Netherlands, Austria, Portugal, Brazil, Model Law for Consumer Protection in Africa (replicating Zimbabwean legislation), Victoria (part of Australia). Also studied material in English on the position in other European countries, Japan, Thailand. I published two articles in legal journals with proposals for amendment to this part of the Draft Consumer Protection Bill, in the light of such research (references below). 
The DTI has said in their briefing that they set out to harmonise consumer protection with international best practice. It is my contention that the provisions on unfair contract terms fails to make use of some essential mechanisms used in the most important models of “international best practice” regarding protection against unfair contract terms, particularly from Europe but also used elsewhere.

I am of course willing to assist parliament further in any way, and would appreciate an opportunity to react to the arguments of any opponents of my proposals. I would appreciate an opportunity to make an oral submission as well.
I apologise for the telegram style of some of these submissions, which I adopted in an effort to keep this document as brief as possible. Full references to authority (e.g. to legislation from other countries) and fuller argument can be found in my abovementioned articles.
Please also see enclosed proposed text of the provisions on unfair contract terms which I think should replace the provisions in the current Bill referred to below.

A. COMMENTS ON PROVISIONS RELEVANT TO THE PROBLEM OF UNFAIR CONTRACT TERMS:

1. A non-exhaustive “grey list” of contract terms which are presumed to be unfair unless the supplier proves otherwise must be included in Ch 2 Part G i.r.o. true consumer contracts (that is, contracts with an individual consumer acting wholly or mainly for purposes unrelated to his business or profession). This is crucial. 
· Currently no grey list in Act. Only a general clause prohibiting unfair terms (s 48), and a relatively short “black list” (list of clauses prohibited outright) in s 51.

· Grey list is a non-exhaustive, indicative list of clauses which are presumed to be unfair unless the supplier proves otherwise (see attached proposed text for a suggestion on which terms should be included – section 6). 
· Grey lists regarded as crucial for effective consumer protection in many other countries, and by international experts. (E.g. included in virtually all European countries as required by European Directive on Unfair Terms in Consumer Contracts of 1993. Also in Brazil, Japan, Thailand, Model Law for Consumer Protection in Africa. E.g. European Commission and UK government considers grey list of Unfair Terms Directive to be helpful to all parties and should be retained after consultation with interested parties after years of experience with implementation. Most respondents to UK consultation paper of 2001 from all sectors agreed (business, consumer organizations, lawyers, academics and Office of Fair Trading (OFT, equivalent to National Consumer Commission (“NCC”)). UK Law Commissions again strongly recommends a grey list in 2005 in their proposed Unfair Contract Terms Bill).  

· Grey list essential for proactive, preventative control. Increases the chance of legislation having a fast, real and proactive effect. List promotes self-imposed control by businesses – to voluntarily remove unfair terms in response to the legislation, by using grey list as a minimum checklist. Businesses more likely to change their existing terms when confronted with both a general obligation not to include unfair terms plus more specific guidelines as to problematic terms in a grey list, than if merely told not to include ‘unfair terms’.

· Less conscientious businesses more likely to remove unfair terms covered by the list without need for court action forcing them to do so, when confronted with grey list by consumers, consumer organisations, or National Consumer Commission (NCC), than if merely confronted with the open and vague (but necessary) standard of “unfairness”. Grey list therefore strengthens the hands of consumers, consumer organizations and NCC in negotiations with business (prior to court action). Therefore list decreases the need to expensive, time-consuming court action against business. Businesses more likely to dispute whether terms “unfair” if just confronted with general “unfairness” standard of present Bill, and to take matter all the way to the highest court with resultant costs and likelihood of consumer losing heart along the way. Consumers can seldom afford to battle in court with businesses and their lawyers when only provisions are open-ended vague concepts like “unfairness” or “unreasonableness” (as we have now in the Bill). Clearer rules might cut the costs of consumers seeking remedies. 
· Once matter before a court, grey list places onus on business to bring evidence as to the particular circumstances which it feels necessitates the term (e.g. the prohibitive cost of insurance in that sector in absence of clauses excluding liability). As greylisted terms are presumed unfair until proven otherwise, puts the onus of producing such evidence on the business. In absence of list, burden of proof on party challenging the term, whereas often no knowledge of business reasons for term. If no list, court may find not enough evidence to show no good reason for it, but point is that business should carry such “risk of non-persuasion” if evidence not clear i.r.o listed term.
· Therefore grey list important in view of Bill’s purpose to “develop effective means of redress for consumers” (see preamble, given problems of access to courts). 
· Also if consumer does go to court, will most likely be to lower courts (jurisdiction up to R100 000), whose decisions not reported. Other businesses highly unlikely to know about such court decisions and react by changing their standard contract terms (impossible for NCC to report all magistrates’ courts decisions on Bill). Will take very long time before sufficient number of cases reaches High Court (whose decisions are reported) to bring any kind of guidance as to what is unfair. Quicker results more likely if grey list.

· Increased predictability as to what at the least will usually be “unfair” beneficial to everybody involved: including all enforcement bodies, businesses, consumers and their legal advisors.
· Lists increases chance that rewriting of standard terms by businesses a once-off expense, as grey list gives increased guidance to drafters as to types of clauses to be treated with caution than mere general prohibition of unfair terms on its own. (Of course, the general prohibition also still apply to unlisted terms). Lists also increase chance that all competitors of a business are in the same position as far as contract terms concerned. 
· Such advantages set out in more detail in my article: “The use of black and grey lists in unfair contract terms legislation in comparative perspective” 2007 South African Law Journal 128-164, which considers all aspects of lists in detail. Hard copy given to secretary of portfolio committee and available in electronic or hard copy form on request from me. Article also responds to counter-arguments).

· Can include more terms in grey list than in a list of prohibited / void terms because only presumed to be unfair, may be proven otherwise in specific circumstances. Good balance between predictability and flexibility.
· See therefore attached proposed provisions on unfair terms for a recommended grey list (s 6). Plus other provisions relevant to the list, eg in s 3 and s 4 (burden of proof). 
· Grey list should not apply directly to business-to-business (B2B) transactions, particularly as larger businesses are also protected as ‘consumers’ under the present Bill in smaller B2B transactions and the Bill makes no distinction between smaller businesses and larger businesses. However, courts may consider list when applying general clause against unfair terms to B2B contracts (so-called “reflective effect” which lists have in e.g. Germany and Netherlands where lists apply only to business-to-consumer contracts (B2C), but the courts do (informally) take them into account under the general clause against unfair terms i.r.o standard terms in B2B contracts, particularly when client a small business). In UK Law Commissions’ Bill list applies to all terms in consumer contracts (with natural persons acting for purposes unrelated to business or profession), and to standard terms not changed in favour of small business during negotiations in small business contracts (defined with reference to number of employees: < 9). Not to other B2B contracts where larger business complain.
· Proposed list based primarily on that of the European Unfair Contract Terms Directive, with minor improvements by UK Law Commissions. A few terms added from other countries’ lists and from experience with SA standard term contracts, which, e.g. habitually grants the business the right to claim legal costs on a higher scale than normal, whereas the consumer is not given such rate and will therefore only be able to claim costs on the normal lower scale. (For references as to which terms listed in which countries, see last part of my article on lists). 
· List should cover terms found across variety of sectors – terms generally found in many consumer contracts. Sector-specific (unique) terms could be addressed by way of codes of conduct, and be controlled under the general clause against unfair terms (which remains the central component and test). In UK, OFT also publishes guidances i.r.o. particular sectors (e.g. health club contracts) on website, and terms peculiar to that sector which NCC thinks are unfair under general clause could be listed by NCC in such guidances (will be non-binding until court finds term unfair).
· Preferably detailed explanatory memorandum or notes published with legislation in plain language should include more examples of terms under some of the categories in grey list. Then even easier for consumers, NGO’s and businesses to understand what is covered. UK Law Commission have such examples in their memorandum, which I could supply (also available on their website).

· List should be in legislation itself, not merely in regulations. Involves important matters of substance which should not be left to Minister. Lists not just to do with procedure, formalities, monetary thresholds etc. Also, if only in regulations, possibility of recalcitrant businesses raising ultra vires challenges: may continually raise argument that minister went beyond power to list unfair terms because business disputes that a particular term should have been listed at all. If coming from parliament, list has more legitimacy, not possibility of businesses abusing the possibility of ultra vires challenges. Also, more prominent if in legislation. Non-lawyers such as consumer advisors more likely to read the Act as it will receive wide media coverage but not go as far as reading the subsequent regulations. International best practice: lists in most European countries, Brazil etc in text of legislation itself. The only reason why UK quickly implemented the European Directive by way of regulations in the 1990s was that would not have otherwise made the European deadline for implementation of the Directive, and therefore just issued regulations which copied out the Directive but actually conflicts and overlaps with earlier 1977 Unfair Contract Terms Act (which has limited application, mostly to exemption clauses). UK Government therefore subsequently asked UK Law Commissions to draft new legislation to replace these two conflicting pieces of legislation. UK Law Commissions therefore drafted new Unfair Contract Terms Bill in 2005, with grey list in text of legislation, not in regulations. UK govt accepted proposals in principle and awaiting promulgation. Most countries: amendment of list needs to go through parliament as part of text of legislation. But UK Law Commissions puts their list in a schedule in the legislation itself and proposes to give relevant Minister power to amend that Schedule by way of regulation. Better if parliament should amend for abovementioned reasons of legitimacy etc. But otherwise, parliament may consider placing grey list in schedule to Act to which a section in the Act refers, and give minister power to amend that Schedule (such amendments not too likely, as UK Law Commissions proposed no major changes or additions to the EC Directive’s List which was more than a decade old at the time).
· Why no grey list in the current Bill before parliament? Seems drafters of our Bill used 1977 UK legislation, included some wording from that (in list of relevant factors). But apparently did not use far more important legislation from 1990’s which implemented the EC Unfair Terms Directive (the aforesaid Unfair Terms in Consumer Contracts Regulations). Neither did drafters consider the 2005 Unfair Contract Terms Bill drafted by the UK Law Commissions at the request of government, which is aimed at replacing the 1977 Act and the Regulations and which has been accepted in principle. The 1990s legislation is what is used in practice i.r.o consumer contracts, and its grey list is a key reason for its success in practice (1977 Act with only a general clause on unfair exemption clauses was not effective to eradicate unfair terms from consumer contracts – only reactive judicial control paradigm instead of proactive preventative control paradigm). Also drafters of our Bill apparently did not consider groundbreaking unfair terms legislation in other European countries which predated Directive – which also included lists, such as Germany, Austria, Netherlands, Portugal. Also other legislation from elsewhere in world with lists. 
· Should not be an argument that legislation already too long for grey list. Effectiveness would be largely compromised without it. If this why would not want to include list, should rather have separate unfair contract terms legislation. Many countries have such dedicated legislation on unfair terms (or dedicated parts of the civil code), including UK, Germany, Netherlands, Portugal.
· Not a danger that courts and others will regard unlisted terms as unimpeachable / not subject to challenge. Simple language in legislation should make it clear that terms not listed can still be unfair under the general clause against unfair terms, so that the list is non-exhaustive. Should preferably explain even further in explanatory memorandum that impossible to list all unfair terms across all sectors. Also: should include provision on burden of proof, to the effect that in a case involving an individual consumer acting for a purpose wholly or mainly unrelated to his/her business or profession (a ‘true’ consumer), the burden of proving fairness should always be on the business once the issue of unfairness is raised by such consumer or the court on its own initiative (regardless of whether the term is listed) (UK Bill has such a provision, see s 4 of enclosed proposed text). Then no danger that unlisted terms regarded as unimpeachable. Also NCC (and hopefully consumer organizations) should be in forefront of eradicating unfair terms and bringing businesses to court to challenge unfair terms, given costs, risks and effort of doing that for consumers. NCC would know full well that unlisted clauses also subject to unfairness standard and would argue this point vigorously to a court. Also, any danger that control of unlisted clauses by the courts will be compromised by the use of lists, despite clear drafting to prevent that, is ‘balanced out’ by the more serious danger that effective, proactive self-imposed control and preventative control, which are not dependant on judicial control, would be compromised if there are no lists. 
· I was unsure whether to recommend outright prohibition of terms or notices excluding or limiting liability for death or personal injury caused by negligence on the part of a business. Prohibited eg in UK and some other European countries. But argument that e.g. schools would not be willing to offer excursions to pupils if cannot exempt itself and volunteer parents assisting with such trips against negligence on part of such volunteer parents …. Problem is that we have a very wide definition of supplier in Act: wider than businesses (which is problematic in the case of suppliers who are genuine not-for-profit NGO’s, schools etc). My current suggestion therefore: include terms excluding liability for negligence in grey list, so that they are presumed to be unfair, but then particular supplier can argue why fair in circumstances. 
2. The list of relevant factors which a court must consider to decide whether a term is unfair (currently in s 52) should be amended. A better section on the test of ‘unfairness’ should also be included in the place of the existing provisions which try to explain the concept of unfairness and lists relevant factors.
· More factors to do with “substantive fairness” should be included: substance and effect of term itself (such as. ‘the possibility and probability of insurance’, ‘the risks to the party adversely affected by the term’, ‘other ways in which the interests of the party adversely affected by the term might have been protected’,’ the extent to which the term (whether alone or with others) differs from what would have been the case in its absence’). 
· “Procedural factors” (i.r.o. circumstances under which term was agreed upon, e.g. relative bargaining power), should be qualified / explained to invite sensitivity to the realities surrounding standard form contracting, and the real reasons why control is justified. All educated consumers contracting in a competitive market also need protection against unfair standard terms – most consumers do not have time to read and compare long lists of standard terms every time they wish to enter into a transaction. Businesses take advantage of this by including unfair and one-sided terms. Such consumers should also be protected against substantively unfair terms, regardless of whether a competitor has a better term tucked away in its long list of terms and whether there are many products on offer so that the consumer in one sense does not have less bargaining power than the business. (It is recognized elsewhere that “inequality of bargaining power” is an ambiguous concept). Also: the more products in the market, the more time has to be spent on comparing the core aspects of the products such as price and warranty terms, and the less time there is to compare the “fine print”. It is just not realistic to expect that all educated consumers in a competitive market will take the time to read all the fine print on offer, compare and bargain about it, and such non-ideal but “normal” consumers should also be protected against businesses who abuse the consumer’s lack of time etc to include surprising, one-sided, unfair terms in its standard terms. Therefore substantive unfairness should be sufficient in appropriate cases.
· Also: substantive fairness factors much more important than bargaining power etc where no individual consumer involved in case, but National Consumer Commission / regulator / consumer organization brings a court challenge against a supplier’s standard terms (“general use challenge”, that is, asking for interdict to stop using terms in all future contracts). Such general use challenges should be more important in practice than challenges where an individual consumer is involved, as experience in UK confirms. (NCC would have to be prepared to bring such general use challenges without having to involve an individual consumer in the case – risk of costs etc). Only when UK Office of Fair Trading was given duty and power to bring such general use challenges after implementation of the 1993 Directive was there any real progress in eradication of unfair terms in consumer contracts (regardless of earlier 1977 Unfair Contract Terms Act which allowed individual consumers to challenge unfair terms in their own contracts (see further at (5) below)).  
· See attached proposed provision on “the test” (s 3), which includes a list of relevant factors. This is taken from UK Law Commissions’ Bill, which has been accepted in principle by the UK government.  A few other factors added from other countries’ legislation and some slight modification made to UK Bill’s text. It was compared with SA Law Commission’s Bill of 1998.
· If you wish, see further my article “Unfair contract terms legislation: the implications of why we need it for its formulation and application” 2006 Stellenbosch Law Review 361, with detailed consideration of justification for control and the implications thereof for the formulation of the list of relevant factors (hard copy given to portfolio committee secretary, and available electronically or in hard copy from me). This research supports the UK Law Commissions’ factors above factors in current Bill. 
· Of course, I am willing to further defend inclusion of factors and exclusion of some factors found in current Bill.
3. There should be no obligation on the court to always consider in each case all the factors listed as relevant (present wording: “the court must consider…” in s 52(2)).
· If a contract term is substantively unfair on its own, that is, for going beyond the legitimate interests of the supplier and unfairly affecting typical consumers of that product regardless of the particular individual consumer’s “bargaining power” or “knowledge”, the court should make that general finding, without having to rely on “procedural factors” to do with the circumstances surrounding the particular consumer, such as her sophistication or bargaining power.
· If a High court (whose decisions are reported) decides a term is substantively unfair when used by typical businesses in that sector against typical consumers in that sector, other businesses with similar terms are more likely to react to the judgment and change their contracts, as the judgment would be of general application. On the other hand, if the court “must” comment on all the procedural aspects as well in every case as the present wording requires, other businesses are likely to say that the case creates no precedent for them to remove the term in question, because the judgment only applies to that particular consumer with that particular degree of bargaining power or sophistication or knowledge etc.
· We do not want to create the impression that there must always be some “procedural unfairness”. Substantive unfairness should be sufficient in appropriate cases.
· Perhaps more importantly, in general use challenges by the NCC / consumer organizations, there is no individual consumer involved in the case, the business’s standard terms on offer are challenged “in the abstract”. Threrefore individual bargaining power does not necessarily have to be considered, and more emphasis will necessarily be placed on substantive unfairness than procedural unfairness. These general use challenges are essential to protect consumers – the legislation must be geared towards such challenges as well, and not just written with the paradigm of the individual consumer challenging the contract she has already concluded in mind. Therefore no sense to say that a court “must” consider all such factors in every case.
· See therefore attached proposed provision on ‘the test’ for unfairness (s 3). It also provides that where court (or tribunal) is prepared to make a finding of unfairness on basis of substance and effect of term regardless of knowledge and bargaining power of the particular consumer, it should do so.
4. In cases involving an individual ‘true’ consumer (acting wholly or mainly for purpose unconnected with his/her business or profession), the burden of proving the fairness of a term should be on the business once the issue is raised by the consumer or the court on its own initiative.
· As mentioned above, where an individual consumer is involved in the litigation (court case) concerning a particular contract term, the burden of proving such term to be fair should be on the business once the issue of unfairness is raised by the consumer or the court of its own initiative, even if the term is not in the grey list. Critics of lists have argued that they create the danger that other unlisted terms will be regarded as fair, whereas it is simply impossible to list all possibly unfair terms which may occur. Placing the burden of proof on the business once the issue is raised takes away any such danger (coupled with emphasis in the legislation that unlisted terms may also be unfair).
· See attached proposed provision on burden of proof (s 4, basically taken from UK Law Commissions’ Bill)
· In general use (“abstract”) challenges, where no individual consumer is involved, but a consumer organization, regulator or NCC asks for an interdict to stop using term in future, burden of proof i.r.o. unlisted clauses should be on these organizations (as in UK Law Commissions’ Bill). They are in stronger position than individual consumers to argue their case, will be familiar with Act and will vigorously argue that unlisted clause may still be unfair under general clause prohibiting unfair terms. However, if term greylisted, should always be presumed to be unfair, including in general use challenges. Therefore burden of proof should always be on business in respect of listed clauses.
· In all business-to-business transactions the burden of proof should remain on the complainant, as s 4 of proposed text provides (if Parliament decides that business-to-business transactions should be included in definition of consumer transactions (as in current Bill), instead of being protected in an amended Small Enterprises Act and/or special franchising legislation, which is what I would support).
5. The legislation should in other ways also be properly geared for “general use” challenges, i.e. where no individual consumer is involved in the dispute about whether a term is unfair, but the NCC or consumer organization or other approved regulator brings an action for an interdict to prohibit the supplier from continuing to use a particular term in its contracts with consumers. This is even more important if Act provides that only the ordinary courts have jurisdiction on disputes about consumer contracts. 
· Chapter 2 Part G of current Bill written with challenges by individual consumers over contracts that have already been concluded in mind (see language used). 
· However, experience in other countries show that “general use” (“ex ante” or “abstract”) challenges by enforcement bodies equivalent to the NCC or consumer organizations are far more important in practice to eradicate unfair terms than court challenges based on a contract with an individual consumer (“ex post facto”, “individual” challenges). Due to costs, risks and effort of litigation, and sometimes ignorance of some consumers about their rights to challenge. In addition, business facing a challenge by an individual consumer may prefer to settle with that consumer to keep her quiet but continue using the unfair term with unfair consumers. In any event, we want a preventative, proactive control paradigm, and not only a reactive control paradigm. It is fundamentally important that we have to empower and mandate (oblige) the NCC in explicit terms to bring general use challenges and must gear the entire text of the legislation towards that. (This was also stressed by the SA Law Commission in 1998 when they proposed such powers for an Ombud over unfair non-negotiated terms).
· See therefore Schedule 1 of my proposed wording enclosed herewith. Taken from UK Law Commissions’ Bill, who has also placed that in a Schedule (2). The European Commission has particularly commended the UK for the powers given to the OFT and the way these have been exercised after implementation of the 1993 Directive (previous general unfair terms legislation of 1977 in the UK, which focused on reactive judicial control over individual contracts by consumers themselves have been found not to have been effective to remove unfair terms from consumer contracts in practice). UK Law Commissions’ Bill merely builds on experience with the OFT’s current powers and obligations.
· We therefore need to give the NCC specific powers and obligations which are specifically geared towards the problem of unfair contract terms. The present legislation does not clearly do that. It does not clearly mandate and oblige the NCC to consider all complaints, negotiate undertakings with suppliers or to bring applications for interdicts to a court on unfair terms specifically.
· In their briefing on the Bill to the Select Committee and Portfolio Committee, the DTI said that only a court (which excludes provincial consumer courts) has jurisdiction on questions to do with consumer contracts. (As I point out later, this is not clear fm the legislation itself). I do not have a major problem with the fact that only a court may decide on a dispute whether a term is unfair, provided that the NCC must be empowered and mandated and sufficiently funded to follow up all consumer complaints about unfair terms and go to court themselves to get court orders against businesses who insist on using such terms despite warnings (see further below). 
6. The provision on interpretation should also provide for general use challenges by the NCC or consumer organisations: strict interpretation of contract terms is not favourable to the consumer in such challenges.

· The current Bill only provides for strict interpretation in favour of the consumer (s 4(4)). 
· In general use challenges, it is more beneficial to consumers to interpret the contract terms normally / widely. They are then more likely to be struck down than if the court makes an effort to restrict their interpretation. Such a normal/wide interpretation is justified in such challenges as there is a likelihood that outside of court the business may rely on the normal / wide interpretation when dealing with consumers. When considering whether to order the business to alter the term or delete it for future general use, the court must therefore not interpret it strictly, but in all the meanings which may possibly attach to it.
· See therefore the proposed provision on interpretation which states that strict interpretation does not apply to proceedings under Schedule 1 (in s 6). (Taken from UK Law Commissions’ Bill, but also found in other European legislation).
7. Courts must be expressly allowed to raise the issue of unfairness of their own initiative (“mero motu”)
· It is better to have an explicit provision authorizing courts to do so, as this may be disputed by a supplier (this was in issue in the highest court in Europe).
· See therefore proposed provision on powers of court (s 8(1)).
8. It should be carefully considered whether challenges to “core terms” (price and definition of main subject matter) should be excluded from challenges of unfairness, as long as such core terms are transparent (clearly stated etc) and defined or calculated in the same manner as the consumer could reasonably have expected (etc).  This is what I would propose but I realize that the counter-arguments have some merit.
· Core terms are therefore the terms which define the main subject matter of the contract and the price (e.g. the terms that the consumer hereby enters into a one year Weekender Plus cellphone contract with Vodacom at R110 per month which includes a free Nokia 410 cellphone).
· Such core terms excluded from challenges of unfairness, for example, in the European Directive and in UK Law Commissions’ Bill. Other European legislation on unfair terms which predated the Directive, like that in Germany, the Netherlands and Portugal specifically apply only to standard terms (drafted in advance for general and repeated use), and so exclude the core terms that were specifically negotiated. The text I propose is from the UK Law Commissions’ Bill (see s 1(5) and (6) of enclosed proposed text).
· Justification: these are the most essential terms which the consumer definitely knows about and specifically agreed to, and could and should have considered carefully and shopped around for. He / she should not be able to challenge the mere fairness, for example, of the contract term that he agreed to get a Nokia 410 cellphone and not a Nokia 610 and that he agreed to get the Weekender Plus contract whereas he subsequently found out that the Weekender contract would have suited his needs better, and that he agreed to contract with Vodacom and not with MTN whereas he subsequently found out that MTN in fact gave a better deal. 
· However, these core terms remain subject to challenge under s 40 of the Bill on “unconscionable conduct” where the supplier took advantage of the fact that the consumer was substantially unable to protect his/her interests because of disability, illiteracy etc, or where undue influence, coercion (duress) or undue pressure caused the consumer to agree to such terms. Also under s 41 on misrepresentations which caused the consumer to agree to a specific price etc that he would not have agreed to without such misrepresentation. It could be argued that the consumer is sufficiently protected by these sections on “procedural unfairness” as far as core terms are concerned, so that he may not, in addition, challenge the “fairness” of such terms under Ch 2 Part G, without having to show undue advantage taking, undue influence, misrepresentation etc. The other protective measures of the Act would of course also apply to the core terms, e.g. that the consumer may not agree to a cellphone contract period longer than any prescribed maximum period.
· Core terms are not excluded, however, in all Unfair Contract Terms legislation. E.g. in Scandinavia all terms are subject to review (the Directive sets minimum standards and countries may have stricter control). I am not familiar with how this applies in practice, as I cannot read a Scandinavian language, but I have been told by a Swedish academic that this does not mean that the courts would easily interfere with the core terms as the consumer could have been expected to shop around and decide for himself whether the particular product suits his / her needs, provided there were no other unfair tactics on the part of the supplier. The South African Law Commission’s Bill of 1998 did not draw such a distinction between core terms and other terms either.
· The fact that the Bill now draws a distinction between the price, which may only be challenged if it is manifestly unjust, and other terms, shows that the drafters realized that a core term such as the price cannot be dealt with on exactly the same basis as the other terms. It would cause too much uncertainty if a consumer (especially one in a B2B transaction) can always challenge the mere “fairness” of the price. It is very hard for courts to assess what a fair price is, as it depends very much on the specific location etc of the trader. Even in competitive markets, prices may legitimately vary a lot between traders. The same probably applies to the core specifications of the product itself.
· If core terms should be excluded, the prerequisite that the price must not be manifestly unjust can still be retained if parliament feels that such price control is justified (the alternative to the consumer having to argue unconscionable conduct under s 41 such as undue influence, economic duress etc which lead to such an inappropriately high price). I do not feel strongly either way. See therefore s 1(6)(d) of my proposed text enclosed herewith which does provisionally provide for a challenge of a manifestly unjust price. 
· The argument against excluding core terms is that one may just as well include all terms as the line between core terms and other terms may be hard to draw in some cases and that businesses may abuse this to argue that terms which should really be subject to an “unfairness review” are in fact terms which define the main subject matter of the contract and are therefore core terms. The argument would be that it should then be up to the courts themselves to draw the line themselves and be less prepared to interfere for mere unfairness in the case of core terms and to be more willing to interfere where the terms are part of the “standard terms” / non-core terms. However, as I have said if the price must be subject to review, there are good practical reasons why it should only be challenged where it is manifestly unjust. However, in such a case it may be problematic that the non-monetary counter-performance which the consumer agreed to supply in a contract of exchange or barter, then remains subject to challenge merely because it is “unfair” and not only when it is “manifestly unjust”. If the “definition of the main subject matter of the contract” is excluded, such counter-performance would also be excluded.  The Scandinavian solution would be not to draw any express distinction between price and other terms in the text of the legislation and hope that consumers will not abuse this to challenge the fairness of the price and the main subject matter of the contract, and that courts themselves will make the distinction between core terms and other terms. However, of course, in Scandinavia with their vast resources more court decisions are likely to be reported so that such guidelines may crystallize whereas here the decisions of the lower courts are not (and cannot possibly all be) reported. Many consumer disputes will fall within such jurisdiction as they may involve amounts in dispute that are below R100 000. Therefore I think core terms should be excluded with provisos to protect the consumer where such core terms are not formulated in a manner substantially the same as the consumer reasonably expected.
9. Residual rules of contract law or implied terms, that is the terms which would apply by law in the absence of a specific conflicting term in the contract, should not be subject to challenge on the basis of “unfairness” where such terms are repeated expressly in the contract.

· If a court feels the rules of contract law which supplies terms which would apply where a contract is silent as to how a specific issue should be dealt with, are “unfair”, it should not be able to challenge them merely on the basis that the Consumer Protection Act allows terms that are unfair to be challenged. That would cause unacceptable legal uncertainty. Where a specific term is sanctioned by the common law, the normal routes for challenging it should be the only ones currently available (e.g. that this is a case where the common law should be developed by the High Court in the light of the spirit and purport of the Bill of Rights, or that the case law which lay down that particular implied term was wrongly decided as it conflicted with earlier case law).

· Therefore if the contract expressly includes a term which is substantially the same as an implied term supplied by contract law, it should not be subject to challenge under the Consumer Protection Act on the basis that it is “unfair”.

· See therefore section 1(7) of my proposed text.
10. Section 49 in current Bill which provides that exemption clauses etc must be specifically brought to attention of and signed or initialed by consumer should be removed.

· Experience in Italy has shown that such a provision may work against the consumer, as the business will rely on the signature to argue that the term is fair as the consumer knew of the term, and a (lower) court may agree given that the legislation seems to allow such terms provided they are counter-signed by the consumer. Whereas there will often be other reasons why such clauses may be unfair despite knowledge and signature, particularly if it involves exclusion of liability for personal injury or death caused negligently. A provision like 49 is therefore a double-edged sword which is likely to work against consumers.
· Counter-signing requirements in Italy have not protected consumers. Experience shows that counter-signing just becomes a formality anyway, which does not protect the consumer, who may still not read the term or understand its full implications but just sign in a few more places than before. In other cases, the consumer may not have a real choice in the matter at the late stage at which the consumer is confronted with the term, and his/her knowledge of the term and counter-signing thereof does not take away the fact that the business is taking undue advantage of the consumer’s position.
· E.g. when a consumer is about to be admitted to private hospital for an operation, and is then confronted with a clause excluding liability for bodily injury caused by negligence on the back of an admission form, it is unrealistic for her suddenly to try to contract with another hospital which does not include such a clause. It does not help that her attention was brought to the clause. The hospital is taking unfair advantage of her position by insisting on the exemption clause, and she will sign next to it, even though it is unfair. (She has already made all kinds of arrangements for leave, and her doctor may only operate from that hospital). The same applies, e.g., to a consumer being confronted by a similar exemption clause when she arrives at the Orange River for a river rafting trip, having arranged a trip over the phone before. The fact that she knowingly counter-signed it will just be used by the business as an argument why the clause is enforceable, whereas it would be unfair to spring it on the consumer at the last moment after she has traveled that far without timeously advising her of the need to arrange for insurance or to decide while she was still at home whether she wishes to continue with the trip as the business may negligently cause her injury and she would not be able to recover any loss.
· There is support for a common law rule that a ‘surprising’ term does not bind the consumer unless her attention was specifically brought to it. That is sufficient protection: then the clause may be non-binding on two bases – firstly, that it was surprising, secondly, that it was unfair under the general clause. 
· It is particularly dangerous that s 49 refers to risks that could result in serious injury or death and exemption clauses or notices in that regard, as if bringing such risks and clauses or notices to the consumer’s attention would be sufficient, so that such exemption clauses would be binding. An exemption clause excluding liability of a business for bodily injury or death should instead normally be regarded as unfair, unless the business has good reasons why such a clause was included.

11. S 52 should be removed and replaced with the relevant provisions in my attached proposed wording on the powers of a court and the factors which a Court may take into account to decide whether a term or notice is unfair.
· See above on better list of factors as part of section on the test of unfairness (s 3).
· The actual powers of a court are retained in s 8.
· Section 52 of current Bill also applies to ss 40 and 41, which is in a different part (Part F). Only s 52(1) and (3) are necessary for the application of 40 and 41. If conduct is unconscionable ito s 40 or if there is a misrepresentation ito s 41, it is not necessary for the court to consider the factors in 52(2). The relevant factors to decide whether there was unconscionability or a misrepresentation are already set out in 40 and 41 themselves. A new article should be inserted in Part F: “Powers of a court in respect of unconscionable conduct or misrepresentations” and s 52(1) and (3) with necessary amendments pasted thereunder.
12. It should be clear that unfair notices should not be binding as well as unfair contract terms.

· E.g. notices in a car park or other public facility excluding liability.
· See therefore proposed provision on notices excluding business liability.
13. The parts of s 48 which I left out in my proposed text are unnecessary and does not add anything. 
· E.g. current s 48(1)(b) does not have to do with the contents of the contract (whether it contains unfair terms, but rather with the process of how the goods are marketed etc). This has already been dealt with under s 40 on unconscionable conduct and should not be replicated in Part G which focuses on the right to have fair terms (contents of contract). I have included that a business may not offer to contract on unfair terms or require a consumer to waive any rights etc on terms that are unfair etc which is sufficient.
· E.g. the “tests” for whether a term is unfair, such as that it is “excessively one-sided” or “adverse to the consumer as to be inequitable” does not add much (s 48(2)). ‘Inequitable’ is just a synonym for ‘unfair’. We may just as well just say that the business may not rely on the term unless it is fair and reasonable, and just give the factors which a court may consider in this respect. However, if parliament insists on including these “tests” in addition to “fairness and reasonableness” read in conjunction with the list of factors, a new sub-section could be added to my s 3 which only includes 48(2)(a) and (b). 48(2)(c) is on misrepresentations which should be left to 41 to deal with and should not be conflated with the issue of the content of the contract, whether a particular term is unfair or not. That issue only comes in once the contract is not voidable due to a misrepresentation. S41 is already a dedicated section on misrepresentations. S 48(2)(d) is dealt with in 49 (if parliament should against my recommendation decide to keep 49).
14. As alluded to before, it should be clear in the Bill whether a consumer must still directly approach a court (excluding a consumer court) alleging the presence of an unfair term, and whether the National Consumer Tribunal and/or consumer courts may also pronounce on the fairness of a contract term, and whether the consumer has a choice as to which of these bodies to approach or not.

· Chairperson of the National Consumer Tribunal, Ms Dianne Terreblanche, said in her paper at a March 2008 conference on the Bill organized by the DTI that only the courts will have power to decide on “unfairness” issues, not the Tribunal. The same was said by Ms Magauta Mpahlele at the DTI briefing on the Bill to the parliamentary committees on 5 and 6 June: that issues to do with contracts are to be dealt with solely by the courts. This is certainly not clear from the legislation itself, not even to a lawyer like myself. Section 4 clearly gives anyone the right to approach the Tribunal alleging infringement of any of their rights, including therefore the right not to have an unfair term in their contract. If the intention is that only courts has jurisdiction to pronounce on unfairness of a term this qualification should be stated clearly in s 4.  The Bill as a whole is unclear on whom should be approached by consumers for which issues. This problem of unclarity was raised at the DTI briefing by a member of the committees, and the DTI’s response was that consumer education would stress who should be approached. However, it does not matter how much education the DTI does to try and convince consumers that they must only go to the courts. If the legislation itself allows consumers to go to the tribunal their lawyers may insist on going to the tribunal based on the wording of the Act. If instead the Tribunal and/or consumer courts should also have powers over unfair terms, or in respect of unconscionable conduct or misrepresentations, the Tribunal and/or consumer courts should also be mentioned in sections on powers of court in Parts F and G.
· I do not have a major problem with the courts having sole jurisdiction to decide on disputes relating to the unfairness of contract terms, but then as I have said the NCC must be mandated and empowered and staffed sufficiently so that they will deal speedily with all complaints relating to contract terms, and bring court action against recalcitrant businesses themselves where the consumer prefers not to do so him-/herself given the costs involved. Also there must be sufficient access points for complaints in this regard in the provinces. Given the experience so far with existing consumer protection legislation, where most of the provinces have failed to even create consumer courts as they were supposed to do for a long time now, I am somewhat skeptical of whether sufficient funding and capacity will be made available so as to help rural consumers particularly. As a result, I think the NCC should still be mandated to follow up on all consumer complaints, negotiate undertakings with businesses on unfair terms, and take others to court who refuse to remove unfair terms, but that consumers should also be empowered to go through a cheaper procedure than the ordinary courts themselves if this NCC system does not turn out to work so well due to funding or capacity problems. Therefore I think that, in addition to mandating the NCC to bring general use challenges, consumers should be given the choice whether to approach a consumer court (provincial court), ordinary courts or the tribunal. The Department of Justice’s “abstract” concern that this would undermine the role of the ordinary courts is not persuasive if there are good practical reasons why consumers should be allowed to follow a cheaper route.
· I think that the consumer’s fundamental right to directly approach a court should not be taken away (but I agree that this should be discussed further). Consumers should therefore have the choice whether to approach the courts, consumer courts or the Tribunal. Parliament should carefully consider whether it is a good thing that s 69 (which conflicts with s 4) seeks to take away the consumer’s right to directly approach a court. A consumer is forced by s 69 to first take the matter to any ombud with jurisdiction. Only if there is no such ombud, may the consumer approach a court, “if all other remedies available to that person in terms of national legislation have been exhausted”. This is wide enough to include all other remedies under the Consumer Protection Act, including going to the National Consumer Commission and the Tribunal.
· Take a consumer who is seriously injured as a result of a nursing sister’s negligence in a private hospital, where the consumer signed an exemption clause excluding liability for negligence on the back of the hospital admission form. Even if there was an ombud, the consumer may want to directly approach the High Court to claim compensation from the hospital, simultaneously having the clause declared unfair. Or a rural consumer may prefer to go to the local magistrate’s court in the closest town rather than travel to the provincial capital to access the provincial consumer court or the provincial information office where complaints to the NCC may be made in person. Should this right be taken away? I do not think so. 
15. We preferably need separate unfair terms legislation (therefore not included in this Bill), which should deal with true business-to-consumer contracts (individual consumer acting for purpose wholly or mainly unrelated to business or profession), on the one hand, and business-to-business contracts (B2B) on the other hand on a differentiated basis. In this regard, a further distinction may have to be made i.r.o business-to-small business contracts. In addition, more types of contracts than the supply of goods and services could be covered by such general unfair contract terms legislation. However, I realize that the political will is probably there to rather include unfair terms provisions in the present Bill than in separate legislation.
· These different tiers of protection cannot be provided for in the Consumer Protection Bill as it stands, as big businesses with large turnover and asset values are also protected as consumers under the Bill as long as the transaction falls under a certain value (which we have no idea what it would be).
· I agree that we need protection for small business, and in all franchising agreements, but ideally we need separate franchising legislation, as not all the provisions in the Bill suitable for true consumers are suitable for franchisees and B2B transactions as well. The DTI realized this i.r.o s 14 and franchising when this point was raised at the DTI conference on certain parts of the Bill, and amended the Bill thereafter so that s 14 would in effect not apply to franchising contracts. However, I suspect there will be other unintended consequences where everybody had a real consumer contract in mind when thinking about a particular section of the Bill, and did not carefully think whether there may be a business-to-business setting where it would not work well or cause problems.
· The problem is worsened by the fact that we have no idea which B2B transactions will fall under the Act, until the Minister prescribes a threshold. Can parliament not prescribe an initial threshold and then give the Minister the power to update it? Then at least members of parliament have a better idea whether all the sections in the Bill are suitable to that size of B2B transactions.
· E.g. in present format of the Bill any business (large or small) entering into a B2B transaction which falls under the Act will be able to take the other business to court to challenge the fairness of a specifically negotiated term, even one that relates to the core terms, namely the definition of the subject-matter of the contract and the price. Even if that business does not ultimately win, this may still cost the other business defending the case a lot of money, time and effort or force it to give up its rights in view of the costs of litigation. The UK Law Commissions’ Unfair Contract Terms Bill therefore limits its B2B provisions for small businesses to standard terms (i.e. preformulated terms drafted for repeated use/ “fine print”). In UK Bill only certain exemption clauses are controlled i.r.o. other B2B agreements involving a bigger business. In countries like Germany and the Netherlands only standard terms fall under the unfair terms legislation. Negotiated B2B terms can still be controlled under our common law, as the common law provides that contracts “contrary to public policy” are not enforceable. 
· Ideally, we should therefore have separate unfair terms legislation, which deals comprehensively and in detail with different levels of protection for consumer contracts and B2B contracts, and perhaps giving very limited protection in private contracts as well (e.g. individual selling his car to other individual). 
· Otherwise, the whole Consumer Protection Bill should be limited to true consumers, as this term is normally understood, that is an individual acting mainly or wholly for a purpose unrelated to his/her business or profession. Additional protection for B2B contracts can then be created later in separate legislation.
· However, as I think it more likely that parliament would ultimately want to include unfair terms provisions in the current Bill and retain the scope of the Bill over small B2B contracts, my proposed text provides that in the B2B contracts covered by the Act, the “consumer” may only challenge a term which the supplier put forward during the negotiation of the contract as one of its written standard terms of business, the substance of which term was not, as a result of negotiation, changed in favour of the consumer. This means that a business may not challenge a specifically negotiated term which was not initially a standard term, whereas a consumer may. Of course, the common law control mechanisms remain available to all businesses (such as that a clause is “contrary to public policy”).
16. Section 50 (2) (Written consumer agreements) should be amended to better protect the consumer.
· S 50(2)(a) provides that a written agreement applies irrespective of whether or not the consumer has signed it.
· However, it may be unfair to hold the consumer to a written agreement which he or she has not even signed – the written agreement may place the consumer in a worse position than under the common law, and the consumer may still dispute having agreed to all the terms where she still has not signed it.  
· The subsection should therefore be reworded so that it is only to the consumer’s benefit and may not prejudice the consumer’s right to dispute that she actually agreed to the terms of the written agreement which she did not sign.
17. Section 51 (Prohibited terms): some of the terms listed should not be prohibited outright and does not therefore appear in my proposed list of prohibited terms.

· current s 51(1)(c)(iii): I do not agree that the supplier must carry the risk of a consumer handling fragile goods displayed by the supplier and then breaking such goods. This risk of breaking the goods must be on the consumer.
· current s 51(1)(g)(i): it is better to greylist a term that “no representations or warranties were made by the supplier”, particularly as the list of prohibited terms currently also apply to negotiated terms in B2B contracts. The current wording prevents two businesses from specifically and expressly agreeing that their written agreement will be the sole record of their transaction and that no party would be able to rely on alleged representations or warranties not appearing in the written agreement. It is better to greylist such a term, in the improved wording of items 18 and 3 of my grey list. 
B. SOME COMMENTS ON OTHER PARTS OF BILL 
1. Section 1 (Definitions): replace “rental” with “lease”
“Rental” is defined as an agreement etc….. However, the normal meaning of “rental” in South African law is the money paid under a lease contract, rather than the contract itself. The agreement itself should rather be called a “lease” or “lease agreement”. I know that a convoluted and strange definition of “lease” is given in the National Credit Act, but you can again use the word “lease” here and still state that it does not include a lease as defined in the National Credit Act. The current definition in the Consumer Protection Bill is of a “lease” as it is normally understood.
2. Section 4(4)(b) is unsatisfactory and should be removed
Section 4 purports to be on interpretation. But s 4(4)(b) allows a court to go beyond interpreting a contract strictly and to give it a meaning which on normal or strict interpretation it cannot have. We do not need this provision to protect consumers as Part G on unfair terms already allows a court to strike out unfair terms which go beyond what a “reasonable person would ordinarily contemplate or expect.” When a court finds that a contract term restricts a consumer’s rights more than a “reasonable person would ordinarily expect” it should rather be honest and pronounce the term to be unfair overtly. So that it should rather strike out or amend the unfair term, rather than pretend that it is merely interpreting what is already there in the contract.

3. Section 5 (Application of Act): it has been said that the intention is to protect small businesses, but application not limited to small businesses, rather to small transactions, even between big businesses. 

· Protection of Act not currently restricted to small businesses, e.g. with reference to maximum number of employees, or maximum asset and/or turnover value. Rather restricted to small transactions below a threshold value. This means that even big businesses entering into a “small transaction” may, for example, challenge the fairness of a core term that it specifically negotiated and agreed to. (See further above).
4. Section 14 (Expiry and renewal of fixed-term agreements): problematic in leases and probably other contracts which may fall under the Act.

· I understand leases of immovable property to be covered by the Act (although we already have legislation to protect such consumers in the form of the Rental Housing Act, which I think should rather deal with the situation and be beefed up where necessary).
· It seems that under s 14 the lessee/tenant would be allowed to cancel a fixed term lease for no reason on 20 days notice without penalty. However, there are good economic reasons why the lessor would want to have a fixed term lease of say one year (e.g. renting out to students, and difficult to find new students in the middle of an academic term). There are even more good reasons for a notice period of at least one month, even if it was not a fixed term lease.
· The penalty provided for in s 14(2) cannot be charged at all by the lessor. The penalty only provides for goods supplied or discounts granted. What about the lessor’s right to claim damages if a fixed term contract is terminated early without good reason, and where the lessor unsuccessfully attempts to find a new lessee for a month or two or more after such cancellation? (20 days may certainly not be enough to find someone else). 
· The lessor must now always give at least 20 days notice to the tenant to remedy the tenant’s breach, before the lessor may cancel. There are good reasons why lessors would want to include clauses which allow them to cancel without such a long period of notice where the tenant has breached the contract. Why must the tenant be given 20 days to come up with the rent every time she falls in arrears, before the lessor may cancel? 
· The problem seems to be that the drafters of this legislation drafts a section like this with one type of fixed-term consumer contract in mind, eg the gym or cellphone contract, but that the implications for all other fixed-term contracts covered by the Act and this section may not have been thought through carefully enough.  
5. Section 44 (Consumer’s right to assume supplier is entitled to sell goods) is unclear and problematic.
· In the explanatory memorandum, it is said that this section does not apply to used goods or immovable property but this limitation is not expressed in the text of the legislation.
· The common law of sale on the buyer’s right to have undisturbed possession (whether in respect of new or used, movable or immovable property) is well-developed and it would be a mistake to try and codify it in such a short section. For example, the common law grants the buyer a right to compensation upon eviction (repossession by a true owner who has a stronger title than the seller had), which is not specifically granted by s 44. If this section is retained in its current form, there should therefore be a savings provision which states that the rights of the consumer under this section are in addition to those under the common law.
· S 44(2) is not very clear: it could perhaps be interpreted to mean that a third party true owner of stolen goods will lose his/her right to ownership to the consumer, and must only look to the supplier for compensation. Whereas under the common law the true owner would be able to claim the goods, subject to the possibility of being denied this right as a result of estoppel, that is, if he culpably created the impression that another party was entitled to sell it on his behalf. Unless estoppel applies, under the common law the ultimate possessor (the consumer) would then have to claim compensation from his seller if the true owner insists on reclaiming the goods as opposed to receiving compensation. Is the intention to change the common law so drastically so as to deprive the true owner of his right to claim the goods where found (from the consumer), so that the true owner is limited to a claim for compensation against the supplier? Does this amount to an arbitrary deprivation of property as prohibited by the Bill of Rights? Is the intention rather that where the true owner (such as a bank who financed a transaction) is willing to accept compensation instead of claiming the goods themselves, the supplier must compensate the third party true owner directly? If so, it should be stated more clearly.
6. S 54 (Consumers’ right to demand quality service)
· This section may be interpreted to take away the consumer’s common law right of claiming cancellation in the case of a material breach as well as of claiming damages (compensation of loss), as it rather gives the supplier the choice of whether to continue with the contract by remedying a defect or giving a refund (“at the option of the supplier”), without even allowing for the possibility of the consumer having suffered damages. If the breach is so serious that the common law would allow the consumer to immediately cancel the contract, the consumer may have very good reason not to trust the supplier anymore to try to remedy the defect. I do not think the consumer’s rights under the common law should be taken away. A savings clause should be considered such as is found elsewhere in the Bill where the common law rights are expressly retained in addition to those in the Bill.

7. S 55 (Consumers’ right to safe, good quality goods) should be improved with reference to experience in international instruments, e.g. the UN Convention on Contracts for the International Sale of Goods (Vienna 1980), and the Principles of European Law: Sales” drafted by the Study Group for a European Civil Code, which is an attempt to draw up the best possible rules for Europe as a whole (see www.sgecc.net).
· Subsection 2 to 6 should be replaced with something like the following (based on the “Principles of European Law: Sales” (Articles 2:201 and further) which in turn drew on the Vienna Sales Convention (CISG), with (3)(g) added from DTI’s Bill). 
“(2) The seller must ensure that the goods conform to the contract in every way. Accordingly the goods must be:

(a) of the quantity, quality and description required by the contract;
(b) contained or packaged in the manner required by the contract; and 

(c) be supplied with any accessories, installation instructions or other instructions required by the contract.

(3) The goods do not conform to the contract unless:

(a) they are fit for any particular purposes made known to the seller at the time of the conclusion of the contract, except where the circumstances show that the buyer did not rely, or that it was unreasonable for the buyer to rely, on the seller’s skill and judgement;

(b) they possess the qualities of goods which the seller held out to the buyer as a sample or model;

(c)they are fit for the purposes for which goods of the same type would ordinarily be used;

(d) they are contained or packaged in the manner usual for such goods or, where there is no such manner, in a manner adequate to preserve and protect the goods;

(e) they are supplied with such accessories, installation instructions or other instructions as the buyer may reasonably expect to receive; and

(f) they possess such qualities and performance capabilities as the buyer may reasonably expect.

(g) they comply with any applicable standards set under the Standards Act, 29 of 1993 or any other public regulation.

(4) In a sale between a supplier and a consumer who is an individual acting for a purpose wholly or mainly unrelated to his or her business or profession, the seller may not exclude or restrict the buyer’s rights under subsection (3)
(5) The seller is not liable under subsection (3) if at the time of conclusion of the contract, the buyer knew or could reasonably be assumed to have known of the lack of conformity.

(6) The goods must possess the qualities and performance capabilities held out in any relevant statement on the specific characteristics of the goods made about them by a producer, professional distributor or person in earlier links of the business chain. 
(7) However, the seller is not bound by any such statement referred to in ss 6 if:

(a) the seller was not, and could not reasonably be expected to have been, aware of the statement;

(b) the statement had been corrected by the time of the conclusion of the contract; or

(c) the buyer’s decision whether to buy the goods or on what terms could not have been influenced by the statement.

(8) Where, in a sale to an individual consumer acting for a purpose wholly or mainly unrelated to his or her business or profession, the goods are incorrectly installed, any lack of conformity resulting from the incorrect installation is deemed to be a lack of conformity of the goods if:

(a) the goods were installed by the seller or under the seller’s responsibility, or

(b) the goods were intended to be installed by the consumer and the incorrect installation was due to a shortcoming in the installation instructions.

(9) The seller is liable for any lack of conformity which exists at the time when the risk passes to the buyer, even if the lack of conformity becomes apparent only after that time.

(10) In a sale to an individual consumer acting for a purpose wholly or mainly unrelated to his or her business or profession, any lack of conformity which becomes apparent within six months of the time when risk passes to the buyer is presumed to have existed at that time unless this presumption is incompatible with the nature of the goods or the nature of the lack of conformity.

· The other provisions in the DTI’s current section do not add much and are unnecessary. I also do not think that despite a defect being patent, which the buyer therefore probably knew of, the buyer can still claim.
· Other parts of the Principles of European Law: Sales should ideally be studied further to check whether they do not give better protection than our current Bill. 
8. Section 56 (Implied warranty of quality): the provisions in the Principles of European Law: Sales on the buyer’s remedies for Lack of Conformity of the Goods are better.

· See Articles 4:201 to 4:207 of the Principles of European Law: Sales (available on request).
9. S 61 (Liability for damage caused by goods): a sub-section saving the consumer’s common law rights should be considered as the current section places the consumer in a worse position as under our common law of sale as far as liability of the trader or manufacturer who sold directly to the consumer is concerned.

· Under our Roman-Dutch common law of contract, a manufacturer is liable anyway for full damages, including consequential loss, caused by a latent defect to someone who purchased the product directly from the manufacturer. There are no defences to this liability, which courts have suggested is a contractual remedy, that is, based on an implied warranty or guarantee. All the consumer buyer has to prove is a latent defect which caused loss. However, the manufacturer may exclude this liability by a contract term.
· The same applies to a merchant seller (a trader) who sells to a consumer. Currently there is a qualification that only a trader who publicly professes to have expert skill and knowledge in relation to the goods sold can be so automatically liable for full consequential loss suffered by his buyer as a result of a latent defect. However, this qualification has been criticized by the Supreme Court of Appeal and there is a chance that it will be scrapped when that court again considers it, so that the trader would be liable per se for consequential damages caused to its buyer. Again, the trader may exclude such liability in the agreement with the buyer.
· By contrast, S 61(5) currently allows the manufacturing seller or trader who sold to a consumer some defences in order to escape such liability, which would not be available under the common law of sale in cases where the manufacturer or trader has not contractually excluded their liability.
· I have not done research on how product liability is treated elsewhere in the world – my colleague Max Loubser will make a submission on that. 
· However, depending on his submissions in this regard and whether parliament accepts them, a subsection 8 should therefore be considered: “The remedies of the consumer under this section apply in addition to any other remedy available under the common law.” This is in view of the consumer’s existing, wider rights in contract against a trader or manufacturer who sold directly to the consumer.
· It appears from the explanatory memorandum that the intention is for common law liability to remain as an alternative. It is of course not sufficient merely to state this intention in the memorandum and not in the text of the relevant part of the legislation.
10. The relationship between s 61 and the “implied warranty” of s 56 creates a possible ambiguity.

Section 56 creates an implied warranty as to quality. A “warranty” when used in its technical legal meaning implies that all the normal contractual remedies for breach thereof is available. This includes full foreseeable damages, including for consequential loss. This may create the impression that whereas s 61 limits the liability of the retailer for consequential loss, as certain defences are available, s 56 in any event gives the consumer a more extensive right to claim for consequential loss against the retailer (who sold directly to that consumer). In other words, that s 56 creates an alternative ground to claim full damages in addition to the more limited right to claim for damages under s 61. This may cause confusion in practice and it should be cleared up what is meant by an “implied warranty as to quality” and whether s 61 governs every claim for damages, so that there is no alternative to sue for damages under s 56 on the implied warranty.
11. S 61 (Liability for damage caused by goods): is it wise to try to codify the rules on prescription of claims (limitation period of 3 years)?
I am not an expert on the law of prescription, but it seems to me that it is better to leave out 61(5)(d) and leave it up to the developed body of law regarding prescription to determine the period within which a consumer may institute a claim. For example, a particular consumer may claim not to have had knowledge of the material facts about an illness, whereas a reasonable person in his position would have had such knowledge. Should the consumer then still be allowed to sue? There are detailed rules in the Prescription Act and the case law on it which deals with this type of situation and we should probably rather trust those rules.

12. We need a provision on the transfer of risk as the common law rules of contract law on this are unfair towards buyers, but s 19(2)(c) is not sufficient in this regard. 

· Under our Roman-Dutch common law of contract, risk of accidental damage or destruction while the goods are still with the seller passes to the buyer when the contract is perfecta. The contract is perfecta when the price is determined, the object sold is determined and there are no unfulfilled suspensive conditions which suspends the operation of the contract. This means that in consumer contracts where delivery is postponed to a date after conclusion of the contract, the risk mostly passes to the buyer immediately once the contract is concluded even if the seller is only to deliver the goods at a later stage.
· This position is unsatisfactory as it is unfair that a buyer who does not have physical control should continue to pay for the goods even if they were destroyed accidentally while they were still with the seller. Risk should generally run with physical control of the goods. 
· S 19(2)(c) of the Bill just states that “goods to be delivered remain at the supplier’s risk until the consumer has accepted delivery of them, in accordance with this section.” However, suppose the consumer has agreed to accept delivery on a certain date, knows that the seller is ready to give delivery and delays unreasonably long in taking delivery without good reason so that the consumer is in breach of his obligation to take delivery. Then it would be unfair if the supplier should carry the risk of accidental damage or destruction (e.g. flood damage) to the goods which occurred after the consumer has fallen into breach of contract but before the consumer took delivery. For this reason international instruments like the Principles of European Law: Sales and the UN Convention on Contracts for the International Sale of Goods (CISG), provide for the risk to transfer earlier than delivery, namely when the consumer is in breach of his obligation to take delivery. I could assist with drafting a provision in this regard in the light of such international instruments. (See articles 5:101 to 5:103 of the Principles of European Law: Sales).
13. The Bill provides for class actions (s 76), but it is essential that the necessary procedural safeguards and mechanisms be put in place to regulate how class actions must be brought. See in this regard the SA Law Reform Commission’s “Public Interest and Class Actions Bill” (Project 88), which has not yet been introduced into parliament.
· I am not an expert on civil procedure but the dire need for proper procedural rules on class actions have been stressed repeatedly by legal academics in publications and by a judge of the stature of Justice Edwin Cameron of the Supreme Court of Appeal at a recent conference (class actions is allowed by the Constitution for infringements of fundamental constitutional rights).
· E.g. we need mechanisms for registration of members of the class, for safeguards on whether the person representing the class in court will do so well enough, on liability for costs should the class lose the case, on how ultimate award of damages to be divided etc. All this and more regulated in the SALRC Bill. Justice Cameron said that it is far better that this is regulated in legislation, than that the courts have to invent this type of procedural rules as cases come up (also, such safeguards already necessary for the time before the action itself ends up in court).
· The Consumer Protection Act should not provide for class actions without such procedural rules being in place. There is already a well-researched Class Actions Bill out there, and the committee should persuade the Justice Committee to do something about it, or otherwise provide in the Consumer Protection Bill that the Minister may make regulations to govern the procedure to be followed in instituting class actions under the Bill (although I suspect that would rather be in the jurisdiction of Justice).
14. EC (European) Directive 99/44/EC of 25 May 1999 on Certain Aspects of the Sale of Consumer Goods and Associated Guarantees, should be studied to ascertain whether consumers who have been given “guarantees” on goods are sufficiently protected by the current Bill. I do not have time to do this now, but could assist later if requested.
15. EC Unfair Commercial Practices Directive 2005/29/EC should be compared with current Bill to ascertain whether sufficient protection is given against such practices. I do not have time to do this now, but could assist later if requested.
16. The Bill should be drafted in a language and style more easily understandable by non-lawyers, particularly consumer advisors and small business owners.

· The Bill is currently drafted in the same style and language typical of normal SA legislation. Perhaps a greater effort can still be made to draft it in a language and style more accessible to non-lawyers, if not to the most uneducated consumer imaginable, then at least to those non-lawyers who may act as consumer advisors in provincial consumer offices, and at NGO’s or as consumer journalists, as well as to businessmen with some level of education.
· This was the mandate of the UK Law Commissions in drafting their Unfair Contract Terms Bill.
· In addition, a more detailed explanatory memorandum should preferably be published in simple language with examples of what is meant etc. This should be aimed at consumers who are not lawyers and certainly at consumer advisors who are non-lawyers.
Thank you very much for taking the time to consider my submissions. Please also see the enclosed proposed wording of Chapter 2 Part G (sections relevant to unfair contract terms). Please do not hesitate to contact me if you have any questions.
Tjakie Naudé

3 June 2008
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